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Dear Mr. Murdock:
Re: CD34 8

This is further %2 Baxter's letter to you dated April 15,
1992, cutllining the proposal discussed during the neeting of our
WO companles of Apri. 14, 1992. I have assumed the position of
President, Iamunctherapy Division of Baxter. I will be the point

of contact, replacing Russel Hays, who has recently left <he
company.

We write because we were genuinely surprised and dismayed that
your response to our discussions of April 14th and our letter of

April 15th was to file a lawsuit. CellPro -- not Baxter --
initiated discussions over a year ago seeking a comprehensive
business relationship between the companies on a going forward
basis. CellPro requested that Baxter consider working with it on
the develcpment of CellPro's business and on joint product
develcpments. CellPro repeateadly requestad over many months that
Baxter consider distributing its products in Europe. CellPro told
Baxter that it needed an intsrnaticnal company with Baxtar's
resources and contacts as a distribution partner. Indeed, as late
as our nmeeting on April 1l4th, you advised that CellProc remained
Keenly interested in having Baxter as a "business partner," at
least with respect to Europe.

In fact, CellPro has been seeking a "mutually beneficial
business relationship” with Baxter since long befors Baxter offered
CellPro a patant license. TO this end, CallPro requestsd and the
parties entered intoc a comprehensive mutual confidentiality
agreement. This agreenent, dated as of November 5, 1991, recites
that "CellPro and Baxter are interested in exploring a possible
jeint business relationship.” It calls for the exchange of
confidential and proprietary information between the companies to
permit discussions concerning a possible joint venture or
distribution arrangement. Such an agreement was to permit the
companies to explore a variety of <conceivable business
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relationshiss, including Baxtwer's possitie eguity AT icimacian im
CellPras. 3axter fully expected =hat zhe 24isSSUSSicns wi=h ~ellProe
~“CULZ proceed 1n tne splrit zf cceperation, zcsander

* ! &CT angd Lnfarmed
negotiaticen.

You tgcld us at the April l4th Zeeting =hat Celldr

| _ | ' _ emained
lnterested -n having Baxter exclusively distribuze ics =

sdects in
Turope. we 1nhquired whether CellPro would be willin; ~o allow
Baxter =2 distribute Cell?Pro's products in Japan and Nor=h America.
We explained that Baxter 1s a global company and would %ind it
difficult and inefficient ¢to distribute preducts in liziced
geographical areas. We sought =-- but certainly did not insist upon
-= a nonexclusive right to distribute CellPro products in North
America, recognizing that CellPro would continue to be free ©O
appeint other distributers. We urged that a2 nonexclusive grant
would still permit CellPro to exploit fully its potential North
American xarket. All of this was, i1n any event, negotiable..

-

While you believed <that your board of direczors would ke
unwilling to provide any rights i1n North America, and while you did
not believe that Baxter would be a beneficial partner in Japan, you
requested that we provide a vritten request cutlining our desired
"proposal’” that you could present to your board. You indicated
that CellPrec would continue to give consideration t¢to those issues
and was not rejecting them out of hand. Baxter indicated that it
remained willing %to negotiate any issue, including various
distribution rights and Baxter's possible equity participation in

CallPro. We agreed to prepare a lettar for you to use in visiting
these issues with your board.

AS Yyou know, our prior lettar ©of January 13, 1992, to CellPro
and a number of other companies proposad a license for the CD3¢
patents. We believed (and continue to believe) that the financial
terzs of the proposed license ars more than reascnable in view of
Baxter's underlying payment cbligations to Becton, Dickinson. This
license concerns only Baxter's therapeutic rights, including
research dirscted te therapeutic applications, under its licsnse
from Becton, Dickinson. Let there be no misunderstanding. We
advised that a freestanding CD34 license was ne longer part of our
negotiations because we assumed CellPro was not interested in
Baxter's license offer. CellPro's counter-proposal eliminated an
upfront payment, replacing it with an advance against future
royalties, and contained terms which significantly reduced the rate
of royalty to be paid to Baxter. In light of Baxter's royalty
obligations to Becton, Dickinson, the terms of Yyour counter<
propesal rendered any license to CallPro unprofitable to Baxter.
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Wwe did nct refuse T2 llicense the CDl4 patents. we cars:irmued
to.selleve znhat Cel.?ro's response 1ndicated 1Tt lacked :inzerest un
negotiating a reascnadle royalty bearing license. Since CellPro
was eicher unable or unwilling ©os enter into license, 7e cffpgred =»
provide CellPreo with a free "pass tarcugh" license To sake, use and
sell izs products 1n the United States under our license =a <the
CD34 technology to ald Baxter's distribution proposal for CellPro's
produces in Japan, North America and Eurcpe. We believed from ocur

prior discussions with CellPro that the parties were working toward
a venture relationship at least in Eurcpe.

No 'infringenment lawsuit ©r claim against our potential partnher
and supplier was contenplated, threatened or even nmentioned. We
believed that we were negotiating a comprehensive business venturs
nmutually beneficial ©o5 both our companies. At least we so0 thought

until we learned through the press that CellPro had initiated legal
action against Baxter and Becton, Dickinson.

¢ is our iapression that CellPro never intended to consider
the proposal we discussed in our April l4th meeting. We can only
conclude from the tizming of the lawsuit that your regquest to have
us provide you with a written proposal {or your board was not to
further our joint interests. Sad to say, we had not completad
negotiations for our venture, we had not fully considered with you
issues relating to broader venture participation between ocur two
ccapanies and we had not taken any positions that were
nonnegotiable. You at no time rejected cur requested distribution
rights. You indicated what was desirable and what was likely to be
undesirable from CellPro's perspective. We thought our proposal to

vour board would precede meaningful compromise and negotiation, not
trigger a lawvsuit. :

We assume by CellPro's actions in bringing a lawsuit that our
negotiations concerning a venturs with CallPro and/or Baxter's
distribution of CaellPro's products, as initiated and encocuraged by
CellPro, ars at an end. We accept that. We therefore reconfirm
that our licensing proposal outlined in our letter of January 13,
1992 (consisting of a $7%50,000 upfront payment and a running
royalty of 16 percent applied to the net sales price of the
antibody or to a defined porticn of the net sales price of a
product containing the antibody) remains available. |
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We regret the actions taken by CellPre. We believe That hot=hn
Sopanies were Wworking toward a z2utually beneficial relaticnship
and that the legal acticn 1nstituted by CellPro has net served
either company's interests. i1f CellPro has any interest in

reopening negotiations on any ©f cur pricor discussions, please let
UsS Know.

Sincerely yours,

President,
Immunotherapy Division
Baxter Healthcare Corporation

Copies: T. Anderson
M. Schiffer
D. McKee
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